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A. Introduction
Offences against the administration or obstruction of justice have always been referred to as sensitive and complicated in nature. 1 It is submitted that these offences touch upon the core, heart or engine of the of the criminal justice procedure. Notwithstanding the prevalence of these offences in organized crime trials at domestic level, their occurrences is visiting upon door steps of international criminal justice on very unprecedented levels. 2 It is only logical that international criminal courts and tribunals have had no choice but to borrow a leaf from the domestic courts on how to curb the occurrence. 3 Among Courts and tribunals that are fast being overrun by such offences is the International Criminal Court (ICC). The ICC has been among the very few international institutions whose legal and procedural framework has aroused high expectations 4 and at times deeper but controversial suspicions. 5 This is likely to continue as the ICC forges ahead with the development of its jurisprudence. Indicted persons will always try to out-pace the Court as regards its integrity. It is only pertinent that the ICC stays one step ahead of criminals in its endeavor to bring impunity to an end and contribute to justice processes. From a policy-oriented jurisprudential perspectives this article discusses offences against the administration of justice provided for within mainly the Rome Statute's 
B. Offences against the Administration of Justice
It is suggested that in order for international criminal justice to continue taking great strides on the international arena, it is supposed to ensure that administration of justice is implemented in accordance with the aspirations and expectations of the world community. It therefore has to 1 2 be in tandem with a 'world public order of human dignity.' 6 This is where there is a postulation of fairness-oriented values, rationally-managed processes, 7 justice encompassing values and provision of greatest enjoyment of human values. 8 Courts have always had an inherent jurisdiction to ensure that the administration of justice is not an obstructed, prejudiced or absurd one. 9 This has been the case from as early as year 1600 when offences against administration of justice were considered on allegations of witness tampering or interference. A trial judge had made depositions admissible because the defendant had attempted to bribe or 'spirit away' two witnesses. 10 In another witness tampering case, it was held that if a witness testified and was later detained by the means or procurement of the prisoner, then such evidence could be used against the defendant. 11 From the foregoing, it is suggested that administration of justice as a core value of any progressive criminal justice system, should seek to approximate optimum order 12 and human dignity. 13 These are values and processes that any enlightened community cherishes. 14 Human dignity has been explained as aiming to provide a comprehensive framework of harnessing and revitalizing human capabilities in a rationally-organized free society as a means of achieving an enjoyment of human values. 15 In considering particular decisions as regards the administration of justice, it is submitted that the same should be appraised by looking at the degree of contribution to the attainment of integrity and a public order of human dignity. 16 This can as well be extended to both the road to Rome and the actual 3. In the event of conviction, the Court may impose a term of imprisonment not exceeding five years, or a fine in accordance with the Rules of Procedure and Evidence, or both.
(a) Each
State Party shall extend its criminal laws penalizing offences against the integrity of its own investigative or judicial process to offences against the administration of justice referred to in this article, committed on its territory, or by one of its nationals; (b) Upon request by the Court, whenever it deems it proper, the State Party shall submit the case to its competent authorities for the purpose of prosecution. Those authorities shall treat such cases with diligence and devote sufficient resources to enable them to be conducted effectively.
From the foregoing, it can be observed that the ICC Statute vests judges with the primary authority to police or impose criminal penalties 21 for any conduct that may harm the integrity of trial proceedings. 22 Such policing of misconduct has even extended to orders for preventive 21 measures for the OTP to implement so as to curb misconduct recurring in future. 23 Boas and others have described the ICC legal framework governing such authority as an 'excellent illustration of complex rule-making product coupled with detailed and ostensibly exhaustive provisions.' 24 It can as well be noted that Article 70(1) does not cover circumstances where a witness testifies without taking an oath or making a declaration. 25 This is only used in exceptional circumstances because there is need for a witness to respect and own the evidence he or she avers in the Courtroom. He or she is bound to state the facts or the truth on the events seized by such a trial. It is submitted that the evidential burden of proof requires that the testimonial process preserves the integrity of such a trial by pointing to truthfulness and probative value of such a case. Further, for better prosecution of the offence herein, it is suggested that investigations should consider whether such a witness had been warned of consequences of giving false testimony. Subject to the nature of the prosecution processes for such offences, Schabas has argued that there may be situations where it would be inappropriate for the prosecution to handle the case. This is especially so where an official from the OTP is allegedly involved. 26 There is no process provided within the Rome Statute or the ICC RPE for this situation. It is suggested that despite the silence of the statute, possibly Schabas scenario emanates from the long held maxim for serving human good or natural justice, namely, nemo iudex in causa sua. 27 Trends from predecessor tribunals such as the ICTY having been visited upon by the same circumstances have had to innovatively execute an amicus curiae as an ad hoc and independent investigator and prosecutor to see the process through. 28 A similar approach has been adopted by the ICC. The practice emanating from the Chambers of the ICC points to the overall responsibility to investigate and prosecute such offences falling within the ambit and purview of the OTP. 29 In the Lubanga Case, the Chamber was asking for the views of the parties and participants on the relationship between Article 70 and Rule 165 of the RPE;
and whether the Prosecution alone may initiate and conduct investigations or whether scenarios 23 30 The request had arisen from an inquiry by the VWU regarding an issue of whether upon their testimony, defence witnesses had been subjected to pressure or direct or indirect threats by a person recognised as a victim in the proceedings. 31 In their submissions, the prosecution observed that from among the organs of the Court set out in Part V of the Statute, the general power to investigate is bestowed expressly and only upon the Prosecution. 32 Neither the Statute nor the Rules confer any concurrent investigative or judicial functions elsewhere within the Court, and in particular upon the Registry. 33 It has to be highlighted, that the defence has argued that when the prosecution has a conflict of interest, the Trial Chamber can ask the Registrar to appoint an amicus curiae to conduct the prosecution. 34 That notwithstanding, it is the exclusive discretion of the Prosecutor to investigate persons for potential violations. As opposed to the trend processes in the predecessor tribunals, the OTP interpretation and policy formulation has extended this interpretation to the effect that the Prosecutor cannot be ordered or seek instructions to conduct such investigations. 35 and expertise to investigate offences within Court's jurisdiction. 43 The initiation of investigations can be on the basis of information communicated by the Chamber or any reliable source. 44 It is argued that suggested that for purposes of serving human good, equality of arms and fairness, such discretion cannot be left unchecked nor lack of review thereof. The Chamber should consider a policy-oriented legal interpretation that mirrors the values the ICC stands for. There is need for an interpretation that would make it possible for the defence as an equal actor in the decision-making process to request the Chamber to order the prosecution to conduct such investigations. When it was alleged that intermediaries recruited by the OTP to help with investigations were involved in alleged misconduct regarding witness testimony in Lubanga Dyilo Case, 45 an independent consultant was retained to examine information in possession of the OTP. Factor processes for the independent consultant are confined to evidence already gathered by OTP and included: (i) evidence tendered as exhibits at trial including judgments, decisions; (ii) transcripts of witness testimony; (iii) decisions and judgments in the case; (iv) internal reports; (v) correspondence including emails, internal reports and memos. Upon finishing the examination, he had to advise the Prosecutor whether any investigations or prosecutions pursuant to Article 70 were warranted against the alleged offenders. Further, he
had to recommend what further steps, if any, should be taken. 46 Actors who can promote such process require considerable skill and experience as senior prosecutor and defence attorney. 47 On the basis of the report and conclusions, assessment of the evidence, OTP is required to make final decision as whether to pursue further investigations and or prosecutions. In another case of Prosecutor v. Jean Pierre Bemba Gombo. Aimé Kilolo Musamba, Narcisse Arido, JeanJacques Mangenda Kabongo and Fidèle Babala Wandu, 48 the prosecution sought the issuance of a warrant of arrest for the five for their alleged participation in several offences against the administration of justice. They were accused of allegedly and knowingly ordered, solicited or 43 " ..its investigative Division, filled with trained investigator and attuned particularly to the needs of law enforcement, routinely deals with difficult investigations, including in the filed, and is sensitive to and e xperienced in handling and protecting confidential information, witness security and evidence," Lubanga Case, Prosecution's Observations, para 5. 44 Thomas Lubanga Dyilo Case (n 26) para 483. 45 Thomas Lubanga Dyilo Case (n 27) para 8. 46 Ibid 47 Ibid 48 Prosecutor v. Jean Pierre Bemba Gombo. Aimé Kilolo Musamba, Narcisse Arido, Jean -Jacques Mangenda Kabongo and Fidèle Babala Wandu, Warrant of arrest for Jean-Pierre BEMBA GOMBO, Aimé KILOLO MUSAMBA, Jean-Jacques MANGENDA KABONGO, Fidèle BABALA WANDU and Narcisse ARIDO, ICC-01/05-01/13-1-Red2-tENG 05-12-2013 1/16 RH PT, 20 November, 2013, https://www.icccpi.int/iccdocs/doc/doc1694691.pdf , last accessed on 16 April, 2016.
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induced witnesses to present false or forged evidence, 49 and corruptly influenced witnesses. 50 It was held that the investigations were within the meaning of Article 70 of the Statute and Rule 165 of the RPE relating to the then ongoing case of Prosecutor -v-Jean-Pierre Bemba Gombo. 51 It has to be noted that the ICC tasked an independent counsel to inter alia, review logs of telephone calls. The mandate and modus operandi for the independent counsel derived from status conferences. 52 By engaging an independent counsel, it is suggested that the ICC intended to advance the similar pattern pursued in Lubanga Case , namely development of a Court monitored investigative practice and jurisprudence as regards administration of justice offences. It is further suggested that where an appointment for such an independent counsel is unlawful or procedurally flawed, then the evidence resulting from activities carried out by such a person can be deemed illegal or inadmissible, in violation of the Statute's Article 69(7) and recognised international human rights. 53 Conduct covered by Article 71 also constitutes one of the offences defined in Article 70. 54 Thus the Court shall proceed in accordance with Articles 70 and Rules 162 to 169 of the ICC RPE. Apart from the above provisions within the Rome Statute, the Court's Regulations provide for an extreme and broad worded discretionary authority to regulate non-compliance. This is a regulatory text that has no or little elaboration within the Rome Statute system. It states as follows:
In the event of non-compliance by a participa nt with the provisions of any regulation, or with an order of a Chamber made thereunder, the Chamber may issue any order that is deemed necessary in the interests of justice. Evidence (RPE). 56 Further, they never had specific and wide ranging discretionary powers regulating non-compliance of orders. 57 It is suggested that possibly the negotiators at Rome intended to premise these offences within the statute and not the RPE as a way of demonstrating a serious paradigm shift from the challenges that had dogged the predecessor tribunals in protecting the integrity of the court process. 58 Further, it is suggested that clearly having the offences embossed within the statute as opposed to the RPE, was a signal to would be States Parties that the Rome Statute was an exceptional treaty that seriously wanted to be in control of the trial proceedings, processes and integrity as opposed to control by States Parties. 59 Depending on undesirable and inappropriate circumstances, the Court may not consult with 55 ICC Regulation 29(1); see also, ICC Regulation 29(2): This provision is without prejudice to the inherent powers of the Chambers, https://www.icc-cpi.int/NR/rdonlyres/B920AD62-DF49-4010-8907-E0D8CC61EBA4/277527/Regulations_of_the_Court_170604EN.pdf, accessed on 31 March 2016. 56 Roberts, G., supra note 1, para 589, mostly referred to by the term contempt of court proceedings. 57 It will have to be seen how the Chambers will apply these powers under Regulation 29 (1) of the ICC Regulations. 58 Ad hoc Tribunals had its judges use 'contempt of court' in effecting decision-making regarding administration of justice offences and processes. This was mostly through 'inherent powers or jurisdiction' of such institutions.
Such inherent power to prosecute though set out in the RPE of the ad hoc tribunals decision-makers conceptualised it as self-executing and existing independently of the said RPE; W. Schabas (n 18) pp. States Parties which may have (concurrent) jurisdiction over alleged offence. 60 Factor processes for such circumstances may include but not limited to risk for unduly leak of information, chances of an arrest for a suspected criminal being thwarted, 61 unlikely effective national prosecution, size and extent of organization of the alleged criminal effort, witness protection and general security situation with regard to persons associated with the proceedings. 62 It is suggested that in considering these factor processes, the evidential burden lays with the prosecution in averring such information as necessary to prove that there is likelihood of unduly leak of information and thwart of arrest. Decision-makers can consider this on case to case basis and not blanket application.
Turner 63 has observed that policy formulation and legal interpretation as regards safeguarding against administration of justice offences has gradually changed. Initially, it was a strict focus on prejudice to the defendant, 64 and 'odious' 65 to the integrity of proceedings. 66 Thus the prejudice on the defendant is premised in the Chamber's power to stay proceedings because of violations of an accused person's fundamental human good or rights. 67 Categories for such 60 Walter Osapiri Barasa Case (n 21), paras 1-3. 61 Ibid. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 fundamental human goods comprise right to fair trial concept that is broadly perceived and applied, embracing the judicial process in its entirety. 68 It is suggested the entire judicial process includes administration of justice misconduct. That notwithstanding, a stay of proceedings is an extreme and drastic measure that should only be used as a last resort. 69 The administration of justice offences is now focused on the broader considerations of competing interests in determining appropriate remedies 70 for such conduct. 71 This is a balancing approach 72 to remedies that take into account the sensitivity of competing remedial interests of the trial. Thus as opposed to drastic orders, the ICC can resort to alternative measures to cure OTP's misconduct such as court-imposed sanctions and administrative sanctions. Court withholding information that is true. It is a duty and obligation bestowed on a witness to aver the truth during court proceedings. The rationale behind it is the fact that such a person is under oath binding upon him or her to help the court come to a true and meaningful understanding of the matter before court. 81 As regards the offence of "presenting evidence that the party knows is false or forged", pursuant to article 70(1)(b) of the Statute, it has been held that the reference to "evidence" in this provision has to be construed so as to include all types of evidence such as documents, material and tangible objects, as well as oral evidence. 82 Further, such evidence is deemed to be "presented" when it is introduced in the proceedings, thereby being made available to the parties, the participants and the Chamber. 83 The expression a "party", only refers to those who have the right to present evidence to a chamber in the course of proceedings 77 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 before the Court such as members of the Defence team and the accused. 84 In addition, accessorial liability under article 25(3) (b)-(d) of the Statute may be incurred by any third person who does not have such capacity. 85 This is applicable regardless of whether the Chief Prosecutor has proffered charges against an alleged direct perpetrator of the offence pursuant to article 25(3)(a) of the Statute. 86 It has also been held that all types of evidence 87 introduced in the proceedings, made available or presented to parties, actors or participants 88 to an ICC trial process. It has to be noted that only those involved in the decision-making process namely right to audience. 89 It is therefore submitted that this holding rules out NGOs as actors in as far as they are not presenting evidence before Court. Further, any such evidence that may have been adduced to investigators or intermediaries but has not been averred before the Chambers cannot be caught under this offence.
Article 70(1) (c) of the Statute proscribes any conduct that may have (or is expected by the perpetrator to have) an impact or influence on the testimony to be given by a witness, inducing the witness to falsely testify or withhold information before the Court. 90 Such relevant conduct should be aimed at 'corruptly' contaminating the witness's testimony. 91 It was therefore argued that the offence of corruptly influencing a witness is constituted independently from whether the pursued impact or influence is inchoate or actually achieved and must therefore be understood as a conduct crime, not a result crime. 92 It has been held that it is possible to make payments within the domain of administrative reimbursements of expenses related to the conduct of defence investigations. However, such payments should be accompanied by specific and detailed explanations. 93 It is suggested that the impugned conduct should be that which taints the witness testimony and is independent of the goals pursued, whether such goals materialise or not. Further, in considering the offence, decision-makers should in their standpoints should consider that the offending act must be prompted by a corrupt motive. 84 Ibid 85 ibid 86 Ibid. 87 Oral evidence, tangible or documentary. 88 All those involved in the decision-making process such as The Chambers, OTP, Defence. 89 Bemba Gombo Case, supra note 18, para 29. 90 Ibid, para 30 91 Ibid 92 Prosecutor -v-Paul Gicheru and Philip Kipkoech Bett, Decision on the "Prosecution's Application under Article 58(1) of the Rome Statute", ICC-01/09-01/15-1-Red 10-09-2015 1/19 EK PT, para 19, https://www.icccpi.int/iccdocs/doc/doc2056890.pdf, last accessed on 13 April 2016. 93 Ibid, paras 59-60 .   1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 Further, any legitimate doubts arising from the accused's conduct must be resolved in favour of the accused person. 94 Witnesses that are alleged to have been corruptly influenced testify against the accused persons in the company of an ICC appointed lawyer. This lawyer is appointed pursuant to Rule 74 of the RPE to provide advice. Such advice is only limited to avoidance of self-incriminatory testimony. 95 For purposes of their protection and circumstances, such testimony may be either in closed session or through video-link from an undisclosed location. 96 A notification for such appointment of a lawyer is made by the ICC. For instance, Witness P-198 had a lawyer appointed from Kinshasa in DRC. 97 Notwithstanding the above, it is suggested that the question as to whether the payments are excessive or prohibitive in accordance with the ICC practice or the practice of international criminal tribunals can be determined by so many factors processes. Policy and legislative framework of the ICC is silent on the VWU playing an oversight role in making or determining payments to witnesses during defence or prosecution investigations. 98 From this, it can be derived that the VWU is not conversant with how much money the defence or the prosecution pays witnesses during investigations. However, it is suggested that reasonable payments or reimbursements are supposed to be made by a party as reimbursement costs incurred during 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 travel to interview locations and all other incidental costs. 99 Such reasonable reimbursement may be compared to an average earning in the home country of the witness. However, it should never be an amount that can be viewed as an inducement or a pay-off to testify before Court.
There is a special category of a witness suffering substantial economic loss 100 as a result of testifying in the trial. This calls for an extra-ordinary allowance to be provided. Further, special witness needs such as school fees for children, help with commercial business, house maintenance have been considered as possible payments that VWU can weigh in depending on an evaluation of individual case to case basis of a witness. 101 It has to be observed that lacuna in law as regards mandate of the VWU to parties to regulate how much to be paid to a witness during investigations makes it impossible for it to advise and enforce the use of unit's same payment standards. Just as there is legal framework in place allowing the Chamber (through VWU arrangements) to regulate contacts between party and witnesses during their testimony, payments by both the defence and prosecution to witnesses during investigations need serious attention. This will preserve the integrity of the ICC justice system not to view witnesses as being influenced or induced by unreasonable sums of money. It will still be a challenge as to the definition of reasonable reimbursements since categories or factors processes for them cannot be easily closed. Witnesses in war crimes tribunal proceedings are precious commodities. 102 Thus any modern and progressive criminal justice system should be able to completely take care of the human good for its witnesses, 103 while properly balancing 104 the same with fairness for the accused person. It is suggested that a policy-oriented approach and legal interpretation that considers reimbursements or payments that as good and dignifying for the witnesses, fair to both sides of the trial process and appraised on a case to case basis can be deemed to be reasonable reimbursements. 99 ICC policy and practice as per Witness Simo Matti Severi Väätänen, former head of the ICC's VWU listed travel, accommodation, lodging, incidental allowances , pocket money to cater for other expenses related to the stays at a specific location during testimony, attendance allowance to compensate for the time and loss of earnings during a witness testimony while away from home, see also 100 For instance a farmer who during testimony he or she is supposed to be in his farm harvesting his or her crops. 101 Bemba made such payments as schools fees for witness children, truck for commercial purposes, house furniture, fence for a house of some of his witnesses, 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 A person is guilty of tampering or interfering with a witness in two scenarios, if he or she knowing that the person is or is about to be called as a witness in an ongoing trial or proceedings. Thus, it must be proven that such a person must have wrongfully induced or attempted to induce a witness to either absent himself or herself from trial, or otherwise to avoid or seek to avoid appearing or testifying at an ongoing trial or proceedings. 105 Further, such an accused person must knowingly make any false statements or practices any fraud or deceit with intent to affect the testimony of such a witness. Elements of this particular offence include the intention to influence the witness or prospective witness, such an accused person offers, confers, or agrees to confer any benefit. It has been held elsewhere that coercing a witness to withhold any testimony information, document or thing is another form of interference as well. 106 Further, an accused person can be charged with the offence if he or she coerces a witness to elude legal process summoning him or her to supply evidence, absent himself from official proceedings to which he has legally been summoned. 107 It is submitted that categories of witness tampering or interference within the ambit of Article 70 are many and not closed. Dependent on technological advancements, creativity and craftiness of those appearing before the ICC, numerous ways may be devised for purposes of tampering with witnesses. It is therefore the duty upon decision-makers and participants within the Court to be steadfast and alert in translating policy relating to the administration of justice. 108 It is suggested that such decision-makers should take a policy-oriented approach 109 whereby dignity of witnesses, fulfilment of world community aspirations for justice, proscription of behaviour suitable to jeopardising integrity of the Court, preservation of order, certainty and integrity of judicial proceedings. 110 Further, participants in judicial proceedings within the ICC need to be protected corrupt influence or intimidation by unscrupulous persons while they are about to or discharging their duty to the Court and world community. It is yet to be seen how Article 70 will be applicable to lawyer-client privilege scenarios. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 obstructed the administration of justice. 111 There is need to exercise discretion cautious as there is need to respect lawyer-client privilege. That notwithstanding, it is suggested that if at all a lawyer evidence points to the fact that a lawyer while advising or representing a witness went further than his legal mandate to corruptly offer bribes or facilitate bribes for purposes of defeating the course of justice, such a lawyer cannot later on plead protection from the lawyer- 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 well extend to control of the conduct of the Prosecutor as recourse to sanctions enables the Court to execute tools available within the trial process to ensure the underlying obstacles to a fair trial, speedy trial and conclusion of trial on merits are adhered to. Therefore, it is submitted that a trail Chamber visited upon with a conduct that borders on deliberate refusal to comply with its orders threatens human good, i.e. fairness of the trial. Such Chambers should seek to bring about such party's compliance through the imposition of sanctions under Article 71.
C. The Problem of Subpoena Testimonies
Notwithstanding the ICC offences against administration of justice, there is a serious challenge as regards enforcement. The ICC's policy and legal framework lacks the subpoena powers to seriously enforce the international criminal justice system. 115 Witnesses or persons that fail to follow Court's directions or offend its trial integrity are unlikely to be sanctioned pursuant to Article 71 of the Rome Statute. 116 It symbolises a huge weakness and biggest threat to an effective and functioning trial process at the Court. 117 Sluiter has observed that the omission of the subpoena powers were part of a deliberate compromise at Rome among the states against and in favour of a powerful Court. 118 Fair trial rights of the accused person and truth-finding processes before the Court have been gravely affected by this omission. 119 It is a non-derogable right for the witnesses not to appear and give testimony before the Chambers. Ngane has interpreted it as an ICC legal framework enshrining voluntary appearance principle. 120 The International Bar Association (IBA) has observed this voluntariness factor within the ICC witness system fails to meet expectations of potential witnesses and creates additional resource pressure and strain on the OTP's shoe-string budget. 121 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64 
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truth a phantom'. 132 Rather, they must be presumed to have created a court with every necessary competence, power, ability and capability to exercise its functions and fulfil its mandate in an effective way. These include the power to subpoena witnesses. Therefore, it is suggested in this article that ICC's entire dependence on the inclination of witness voluntary appearance would be holding the Court to the whims, witness' continued goodwill, peril and mercy of external 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 obligation to cooperate fully with the Court: by serving the subpoenas to the witnesses and by assisting in compelling their attendance before the Chamber, by the use of compulsory measures as necessary. 137 Further, Trial Chamber V(a) directed the Registry of the Court to prepare and transmit a cooperation request to the Republic of Kenya for: (i) the service of summonses by the Government of Kenya on the eight witnesses, (ii) assistance in compelling and ensuring the eight witnesses' appearance before the Chamber by video-link or before the Chamber convened on the territory of Kenya and (iii) the Government of Kenya to make appropriate arrangements for the security of the eight witnesses until they appear before the Court. 138 Contrary to this, the dissenting opinion of Judge Herrerra Carbuccia shed more light on Article 64(6)(b). The judge held that though the Rome Statute grants the powers to the ICC to compel witness appearance pursuant to Article 64(6)(b), there is no mechanism to make an individual liable for refusing to testify. 139 The Rome Statute's administration of justice offences do not contemplate this kind of contempt making subpoena powers absent. 140 Appraising Judge Carbuccia's dissent, it is suggested this is flawed reasoning. In as far as offences against the administration of justice are silent on this contemptuous conduct, legal and policy-oriented approach should point to a Court with general powers to punish any misconduct or offences during trial. 141 No Court would grant judges all powers except inherent jurisdiction to coordinate and manage the conduct of trials. It is argued that there exists a direct obligation for the summoned witness to the Court. 142 Failure to fulfil such subpoena obligations exposes one to the liability of criminal sanctions within the inherent powers of the Court. 143 However, it is further suggested that for purposes of avoiding any doubts, the ICC RPE should be amended in order to give room for clear policy formulation and legal interpretation for these stipulated powers. 3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63 has proven to be a pinnacle for international criminal courts 148 judicial processes resulting in calls for rational ethical and legal consideration in decision-making. 149 Numerous opportunities can be tapped from how predecessor international criminal tribunals have grappled with offices against the administration of justice. It is submitted that mostly, such experiences have been a learning curve for the tribunals. This has been due to their mandates and arena of operation. It is suggested that within these ad hoc and internationalized tribunals, having offences against the administration of justice within the RPE meant that such issues were not very well evident. They did not properly serve human good. For instance, in the ICTY ad hoc tribunal's case of Tadic benefitted from the overzealous defence that disregarded court's protective measures to unveil misconduct or lack of truthfulness thereof by some witnesses. It was all blamed on the general failure of the prosecution to test adequately the truthfulness of evidence or its diligence. 150 
D. Past Trends in Administration of Justice Offences
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The ICTR has had its own share of allegations of offences against the administration of justice.
Contrary to the ICTY, this has not been so prominent. The case of Prosecutor v. Bizimingu, Mugenzi, Bikamumpaka and Mugiraneza had the defence raise serious allegations of the Rwandan government tampering with its witnesses. It was alleged that there was a ploy to dissuade witnesses from testifying in favour of the defendants through harassment and evidence fabrications. 154 Further, there were allegations that the Rwandan government agents heavily influenced what witnesses were to say before the Tribunal through threats and other methods that instilled fear and trepidation among the witnesses. 155 It is submitted that the case to case basis approach to analysis of any contempt of court or tampering allegations was a brilliant approach by the ICTR. 156 That notwithstanding, holding that the trial process was fair just because allegations of evidence fabrications and witnesses intimidation had not stopped the defence from having access to the witnesses is flawed. 157 Thus it is submitted that witness tampering or intimidation comes in all forms. There are times when a witness can be tampered with or intimidated or even coached to fabricate a story, collusion and yet avail himself or herself for the defence with an inept story. Further to this, there are times when even mere access to information leading to proof that there exists evidence fabrication, witness intimidation and collusion has been denied to the defence. 158 It is therefore flawed to conclude that access to intimidated witnesses by the defence equals fair trial. If the process is faulty then the resultant effects will not be for human good. There will not be any fair trial.
The hybrid courts such as the SCSL had its own mishaps with offences against the administration of justice. The Independent Counsel had brought proceedings against Brima Samura for disclosure of an identity of one of the protected witnesses to one of the wives of the defendants leading to serious allegations of post-testimony intimidation. The question of 154 
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whether the accused person had relevant mens rea played a crucial role to the proceedings. 159 Disclosure of confidential information as an offence resurfaced again in Taylor Case. On an inadvertent disclosure of protected witnesses' details by the defence, Prosecution brought contempt of court proceedings against defence lawyers for violations of Rules 77(A) (ii) and 77(B) of the SCSL RPE and misconduct pursuant to Rule 46 of the same RPE. 160 In arguing its case, the prosecution averred that it was the duty of all actors before court to act with competence, honesty, skill and professionalism that would preserve the integrity of the court process and not bring the administration of justice into disrepute. 161 Thus in considering such offences against the administration of justice, mens rea plays a crucial role in decision-making.
Without it is like turning such trials into strict liability offences. 162 It is submitted that such terms as knowingly and wilfully are conjunctive in nature. Offence allegations that stem from inadvertent actions are highly unlikely to meet the mens rea threshold of knowing and wilful interference with administration of justice. 163 Thus pattern of conduct or behaviour should be that which is tantamount to evidence that is probative of intent to knowingly and wilfully interfere with the administration of justice. 164 Dissection of the animus of the accused during the commission of the offence will readily help in considering whether such a person conducted himself or herself inadvertently or it was a knowing and wilful act or omission. 165 Another court that has been dodged with offences against administration of justice is the STL.
It is suggested that the sensitivity and nature of how the court came into effect has heavily contributed to the performance of the court. Thus probably leaking of details of prosecution witnesses has had its toll on the court. 166 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 within the office of the Prosecutor, overburdening the office of prosecutor and pursuant to the principle justice must be seen to be done, the RPE allowed a person other than the prosecutor to be appointed as amicus curiae to investigate such an offence against administration of justice. 167 It is thus submitted that the recognition of likely conflict of interest arising from the very office of the prosecutor as regards offences against the administration of justice serves optimum order within the court. The decision-making process in as far it is not just cannot avail a result that will be seen in the public eye as justice. Thus mandating prosecution to investigate an offence emanating from administration of justice is faulty. Legal and policy considerations should point towards attainment of independence in this process.
As regards subpoena powers, past trends of the internationalized tribunals such as the ICTY and ICTR have demonstrated that courts were empowered to issue subpoenas to witnesses for purposes of an investigation, or preparation or testimony during trial. Such subpoena powers were being issued by the Trial Chamber when it is necessary for the purposes of an investigation or for the preparation or conduct of the trial. 168 Therefore, any witness was liable to direct summons and subpoena for purposes or testimony before the tribunals. Failure to adhere to such summons and subpoena was deemed contemptuous misconduct of knowingly and wilfully interfering with the tribunals' administration of justice with fine or imprisonment sanctions as a resultant effect. 169 In terms of cooperation, the UN backed tribunals thrived on the backdrop of primacy and cooperation of national jurisdictions 170 as opposed to the Rome 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 Statute legal regime that is only complementary to the national systems. 171 Notwithstanding this, Brouwer has argued that although tribunals have measures at their disposal to sanction individuals breaching protection orders, the question remains as to how big the problem of witness interference really is and how to address the issue adequately. 172
E. Future Trends Projections and Policy Alternatives
The investigations pursuant to Articles 70 and 71 are a special category. Overall initiation of an investigation espoused in Article 53 and any other rules thereunder are not applicable. 173 The Pre-trial Chamber may in its discretion make any of the determinations set forth in pursuant to conformation of charges on the basis of written submissions, without hearing, unless the interests of justice otherwise require. 174 It is suggested that the experience of international criminal proceedings has proven that it is much easier for the prosecution to gather incriminating evidence than it is for the defence to collect exculpatory material. 175 It is further suggested that such discretion must at all times be exercised sparingly. This is so because 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 A further analysis of prosecutorial discretion on the overall powers of the Chief Prosecutor points to the sole investigatory and prosecutorial powers under Article 70 of the Rome Statute bestowed on the OTP. Thus only the Chief Prosecutor who can legally initiate investigations related to these offences against administration of justice. 178 The framers deliberately accorded discretion to the Chief Prosecutor to initiate and conduct investigations on the basis of information communicated by the Chamber or any other reliable source. 179 It has been argued by scholars that prosecutorial discretion that is so unclear as regards its legality, has the likely result of being chaotic. 180 It is suggested that this is especially so when the existing rules do not clearly clarify whom to investigate and indict. The Rome Statute's offences against the administration of justice mirror this serious challenge. Thus it has been argued that it falls within the realm or purview of the Prosecutor to develop ex ante rules or guidelines that mirror quality of law. 181 Where the Prosecutor falls short of this, the judges are likely to step in and direct or guide the Prosecutor through their interpretation of the Rome Statute. 182 Therefore, to the proponents of this view, the inherently political nature of the ICC's work is self-defeating in itself. The vexing question would be whether such prosecutorial discretion should not be viewed as a problem to be solved but a reason to reject and oppose the Court wholesale? 183 It has been argued that poor drafting, mainly premised within what has been described as incomplete work of the Preparatory Committee. The Committee has been accused of not producing basic text or basic proposals that could have enabled smooth negotiations at the diplomatic conference. 184 It is submitted that far as this is a plausible argument, it is flawed on so many levels. As a multi-national diplomatic conference per se, there were bound to be differences. There were nations that had different legal systems, different legal and historical cultures, some emanating from impunity, others not. Huge differences were bound to crop up and they cannot be solely blamed on the noble and commendable work that the Preparatory Committee had for so many years strenuously prepared. The pitfalls of prosecutorial discretion are already glaring in the face of the court's adherents. So far justice has not been seen to be done. All decision-making and processes as regards administration of justice offences mirror 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 It is likely that this pitfall within the prosecutorial discretion like many others within the Rome Statute, was a result of the negotiating maze that the delegates at Rome needed to muster. There were numerous disparities in languages, legal approaches and drafting techniques among the various working groups. 189 Being an internationally negotiated instrument, the statute is not a perfect instrument. 190 Thus Articles 70 and 71 mirror such uneasy technical solution, awkward formulation and difficult compromise that possibly satisfied no one. It is a product of harmonization of divergent and diametrically opposed national criminal laws and procedures. 191 That notwithstanding , it can be argued that in order for Articles 70 and 71 to be effective, there is need for a balanced approach furnished with enough strength to ensure that there is operative functioning of the Court and sufficient safeguard for broad support from all actors in the administration of justice. Decision-makers within the Chambers should be able to censure and control non-compliance from OTP. 192 It is suggested that possibly an amicus curiae or independent counsel as an office or appointed by the Chambers is the likely office that can bring to bear the views and aspirations of the delegates that converged at Rome. Thus persons other than the Chief Prosecutor or the OTP should investigate and prosecute all offences against the administration of justice. Not only will this avert conflict of interest within the OTP, it will also postulate a human good namely, the maxim justice must be seen to be done. OTP is unable to either investigate or guard itself and someone needs to do that noble and special role. Further, the OTP is already an office operating on shoe-string budget 193 , burdening it with investigations against administration of justice seems an overload. 194 Such 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 an overload is a multiplicity of responsibilities on an already laden office 195 with no proper code of conduct. 196 Apart from establishing additional criminal offences, Articles 70 and 71 establish a procedure for exercise of jurisdiction. Thus it is argued that in the absence of political will from cooperating states parties or third party states, there is likely occurrence of competing jurisdictional primacy. Further, it will be such a huge challenge for a state party categorized as an unwilling and unable state is likely not to cooperate with the court. 197 ICC RPE rules 162-164 underscore the sensitivity and complex nature of such jurisdictional primacy. Usually when it comes to competing jurisdictional primacy regard will go to political will, 198 procedural rights availability, and likelihood of extradition procedure being effective and expeditious, admissibility of evidence procedures. 199 Thus it is suggested that it will solely depend on how the ICC negotiates with the states parties or third party states as regards investigations, transmission of witnesses and extradition of accused persons. The ICC needs to take a deliberate effort that will achieve ultimate cooperation and avoid lengthy and bureaucratic mutual legal assistance processes.
ICC skills and enlightenment 200 in effectively making or competently observing and analysing key decisions as regards offences against administration of justice should focus on common interests or value preferences 201 that postulate the applicable standard of evidence sufficiency for establishing the alleged substantial grounds charged. 202 It has been argued that the 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 evidential threshold 203 must be met or satisfied. 204 That notwithstanding, it is not only about ICC jurisprudence 205 but prudence as well namely, a thoroughly satisfactory case that the OTP has sufficiently strong allegations for purposes of trial. 206 On his or her observational standpoint and tapping from his or her bases of power, such Prosecutor must aver before court concrete and tangible proof about the alleged offences. 207 Offences above have in some ways defences that can be raised dependent on the circumstances of the each case. Thus regardless, it is submitted that lawyers or attorneys role as defence team do not insulate them from criminal consequences of their corruptly or interfering motives or actions. General defences such as lawyer-client privilege have negligible degree of success. Thus it is suggested that pursuant to Article 70 or 71, the Chamber in receiving evidence or explanation from a lawyer who is accused and part of defence team, should be live and vigilant in discerning the ulterior motive that led to the lawyer conducting himself or herself as alleged. That is the only way the Chambers can accord itself the opportunity of drawing contradictory inferences. If the allegation is within the misconduct offences, there is need for a factual or legal basis establishment. 208 Probably the vexing question should be whether or not the purported defence team member intended to tamper or interfere with the administration of justice. Thus it is suggested that defence need to concentrate on impeaching the probative value of prosecution evidence to the extent that the alleged false testimony could not have impeded the Chamber's inquiry into appreciating the case before it . 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63 64 65
F. Conclusion
It has been argued that the vote to adopt the Rome Statute was a historical moment and breakthrough raising expectations of the world community for an unequivocal aspiration to end impunity and grave violations of human rights. 209 It can be described as a serious attempt by the international community to accord dignity to humanity. In order to afford this, there was need to protect the integrity of the Court's juridical proceedings through the creation of an offence against witness tampering or interference. 210 That notwithstanding, a closer scrutiny of the Rome Statute unveils a maze of legal technicalities and insufficiencies as regards guarding against the offending the administration of justice. It is probably a consequence of what some scholars have described as a product of a spirit of compromise during the diplomatic negotiations at Rome. 211 A revolution of some sort. 212 That notwithstanding, the problematic question about interference with the administration of justice is becoming a reality for the ICC thus requiring urgent and adequate attention. 213 Particular decisions made as regards the offences against the administration of justice should be appraised by looking at the degree of contribution to the achievement of a public order of human dignity. 214 It will be such a mammoth task for the whichever ICC Judge preside over the very first full trial on the offences against administration of justice offences. With no procedural practice and precedence and ICC jurisprudence to look up to, it is likely to be a fascinating challenge 215 and a comparative criminal procedure labyrinth. The centrality and long term effects of offences against the administration of justice leaves the ICC decisionmakers with only one option, namely pro-active and supersonic speed as regards investigations and prosecutions into alleged offences. Following the STL model, it is suggested that an independent Counsel appointed by the Chamber would make the process more credible than 209 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 the OTP led prosecutions or prosecutorial monopoly. 216 The end of the law is its aspiration to achieve human dignity. Therefore, its legitimacy is partly a function of whether it passes the test of consistency with community values. Thus this appointment is likely to competently represent the world community values agreed at Rome and postulate justice goals by considering a case to case basis approach to indictment decision-making. In a balanced approach, it is likely to proficiently sift through gathered evidence bearing in mind the probative value and relevance of mens rea of the alleged offenders. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60  61  62  63  64  65 
